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RECENT CASE NOTES 

Agency — Fraud — Liability of Agent. — The defendant, as agent for the land 
company, obtained from the plaintiff by fraud a contract of sale for certain 
lands. The plaintiff made payments to the defendant, who turned them over 
to the land company. Having discovered the fraud, subsequent to the payment 
over, the plaintiff brought suit against the defendant for all the money paid. 
Held, that the plaintiff could recover. Peterson v. McManus (1919, Iowa) 172 
N. W. 460. 

It seems well settled that an agent is liable for all money obtained through 
a contract which is repudiated for fraud, if he has not paid it over. Kleine 
Bros. v. Gidcomb (1913, Tex. Civ. App.) 152 S. W. 462. And the principal 
case follows the weight of authority in holding that payment of the money to 
the principal does not affect the agent's liability. The courts treat the case 
as if there was no agency and regard payment to the principal as in no way 
different from any other disposition of the money fraudulently obtained. 
Townson v. Wilson (1808, C. P.) 1 Camp. 396; Seidel v. Peckworth (1823, Pa.) 
10 Serg. & R. 442; Mcsser-Moore Ins. & Real Estate Co. v. Trotwood Land Co. 
(1911) 170 Ala. 473, 54 So. 228. It is sometimes said, however, that where the 
purchaser delivers the money to the agent with the understanding that it is 
to be turned over to the principal immediately, he should recover only from 
the latter. See Butler v. Livermore (1868, N. Y.) 52 Barb. 570, 579. But 
the only ground for such a doctrine is an inference that the purchaser has 
consented that the agent should not be liable. The inference can only be 
drawn from the consent to the payment over, which consent was obtained by 
the fraud of the agent. There is likewise a tendency to limit the liability of 
the agent unless notice is given not to pay over. Cf. Hardy v. American 
Express Co. (1902) 182 Mass. 328, 65 N. E. 375. This seems to rest on the 
curious premise that the defrauder should be protected until informed of his 
fraud. The degree of the liability has appeared unjust to some judges, who 
have maintained that recovery of the entire sum paid should be had from the 
agent only after it is impossible to reach the principal. Cf. Beslry v. Monahan 
(1908) 137 Iowa, 650, 112 N. W. 1102. There is little precedent to support 
this and no need for such a holding. The result would be to place on the 
defrauded party the burden of proving the inaccessibility of the principal. In 
most cases, if the principal were within reach, suit would be brought against 
him anyhow, since the money handed over would probably be in his possession. 



Attorney and Client — Lien of Attorney — Settlement by Parties. — The 
plaintiff sued for the conversion of an automobile, asking large damages. 
The answer showed counter-claims for $2,000 on notes of the plaintiff and other 
items. After having pleaded, the plaintiff settled out of court without his 
attorney's knowledge and obtained a discharge of the counter-claims, together 
with $470 in cash. The attorney, having contracted for forty-five per cent. 
of whatever amount might be recovered, obtained an order to have the settle- 
ment set aside and his share determined. The lower court gave him judgment 
for $1,120. Held, that the attorney's statutory lien on the cause of action 
after summons attaches only to the clear balance recovered after all cross- 
demands and equities are set off, even if these latter have nothing to do with 
the cause of action, and that the judgment should be modified to $225. Wildung 
v. Security Mortgage Co. (1919, Minn.) 173 N. W. 429. 
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It has long been recognized that an attorney has a lien on all papers or 
moneys of his client in his possession for his just compensation. He also 
has been given a specific lien on judgments recovered by him for his clients. 
In England this lien was only on the costs awarded by the court, and some 
states in this country followed that rule. Mitchell v. Old field (1791, K. B.) 
4 T. R. 123; Currier v. Boston & Me. R. R. Co. (1858) 37 N. H. 223. Generally, 
however, his lien attaches for the amount of compensation for which he con- 
tracted. A judgment debtor is entitled in equity or by statute to have any 
claims he may hold against the judgment creditor set off against the judgment. 
Ex parte Rhodes (1809, Eng. Ch.) 15 Ves. 539; Hurst v. Sheets (1866) 21 
Iowa, 501. The question raised by the principal case is whether or not the 
lien of the attorney on the judgment or cause of action is superior to the right 
of the judgment debtor to set off his claims. It seems settled that when these 
claims arise in the same suit, as a defense for instance, the lien attaches only 
to the clear balance struck between the parties. Ex parte Rhodes, supra; 
Popplewell v. Hill (1892) 55 Ark. 622, 18 S. W. 1054. When, however, the cross- 
demand arises entirely outside the cause of action, the question has had far 
from uniform answers. See McDonald v. Napier (1853) 14 Ga. 89, 108. It 
appears that the growing majority of states as well as the English rule favor 
the attorney's lien, contrary to the view expressed by the decision in the prin- 
cipal case. It might be distinguished, however, because it involves a settlement 
before judgment, and the equity of the attorney's claim is not so clear. A 
rather unique solution has been found that the claim should have precedence, 
as between the attorney and the judgment debtor, which was first actively 
enforced by notice given to the other party. Hroch v. Aultman (1893) 3 S. D. 
477. 54 N. W. 269. 



Bankruptcy — Preferences — Date as to which Preferential Character of 
Transfer is Determined. — The defendant received a partial payment, less than 
fifty per cent., of his claim against an insolvent debtor, within four months of 
the latter's bankruptcy. At the time of payment the bankrupt had assets exceed- 
ing fifty per cent, of his liabilities. In a suit by the trustee in bankruptcy to 
recover the payment as a preference, the court charged that "the test of a 
preference is the payment of a larger percentage of the creditor's claim than 
others of the same class receive." Held, that the charge was incorrect, since 
the preferential character of a payment depends upon its effect at the time 
when made and not upon what other creditors will receive on final settlement 
of the estate in bankruptcy. Slay ton v. Drown (1919, Vt.) 107 Atl. 307. 

This case raises an interesting question in the interpretation of the Bank- 
ruptcy Act upon which there is surprisingly little authority. Sec. 60a defines 
preferences and declares that a transfer by an insolvent debtor is a preference 
if, inter alia, "the effect of the enforcement of such . . . transfer will be 
to enable any one of his creditors to obtain a greater percentage of his debt 
than any other of such creditors of the same class." U. S. Comp. Stat. 1916, 
sec. 9644. Shall the effect of the transfer in giving the transferee an advantage 
over other creditors of the same class be tested by the creditor's ability to 
pay a similar percentage to such other creditors (1) at the date of the transfer, 
or (2) at the date of the filing of the petition in bankruptcy, or (3) by the 
dividends ultimately received by the other creditors from the trustee in bank- 
ruptcy? The principal case adopts the first alternative. Dicta may be found 
which support it. Brittain Dry-goods Co. v. Bertenshaw (1904) 68 Kans. 734, 
75 Pac. 1027; Herzberg v. Riddle (1911) 171 Ala. 368, 37, 54 So. 63s, 63. The 
argument is based chiefly upon the language of Sec. 60b which defines voidable 
preferences and declares that if the insolvent debtor make a transfer within 



